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1.

Summary and Recommendations

This analysis of the Law on Trade Unions (2016) (TUL) and the Law on Amendments to Articles 3, 17,
20, 21, 27, 28, 29, 54, 55 and 59 of the Trade Union Law that was promulgated by Royal Code No.
NS/RK/0516/007 dated 17 May 2016 was prepared by CENTRAL with technical support from ACILS
between November 2019 to January 2020. The analysis considers requests for further amendments
made by trade unions to the Ministry of Labour and Vocational Training (MoLVT) in May and August
2019. The analysis makes recommendations for further amendments to 25 articles in the TUL as well
as to Chapter 15 of the law generally in order to bring the TUL into line with international labour
standards and particularly C87 and C98. The recommendations for each Article are listed below. Please
view the relevant section for each Article in this analysis for reasoning behind each of the
recommendations.
1.1

Article 3 – Scope
•

1.2

Article 3 should be further amended to extend coverage to all workers working in the Kingdom
of Cambodia regardless of occupation, with the exception of the police and armed forces.
Article 5 – Rights to Establish and to Join a Union or Employer Association

•

1.3

The first paragraph of Article 5 should be amended to read only: “All workers and employers
have, without any distinction whatsoever, the rights to form a union or an employer
association of their own choice.”
Article 10 – Structure of Unions, Employer Associations and Affiliation with Unions or
Employer Associations

•

•

1.4

Article 10 should be amended to make special provision for domestic workers and other
informal economy workers either to form local unions with less than the minimum number of
members required, or to join directly as members of a broader, sectoral union as suggested
by the CEACR.
Provision should be made to enable union formation by workers in enterprises employing less
than the minimum number of workers required for formation of a local union.
Article 12 – Requirements for Applications for Registration

•

•

Article 12 and Prakas 249 should be simplified to ensure registration procedures constitute a
mere formality. To this effect, a number of requirements should be removed from the TUL
such as submission of addresses for keeping of financial books and records, affidavits
guaranteeing provision of bank account details within 45 days of receipt of registration,
minutes of the election establishing the union and name lists of members.
Additionally, Prakas 249 should be amended to remove requirements relating to submission
of photos and personal information of leaders and declarations of literacy and lack of criminal
convictions, as well as to formalise the removal of the requirement for leaders to submit
information regarding their families.
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1.5

Article 13 – Requirements for Statutes
•

•
•

1.6

Article 13 should be amended to remove the following requirements:
o The determination of safekeeping of ordinary financial records and regular
publication of annual financial reports of the union or the employer association;
o A set quorum by absolute majority (at least 50%+1) of the total members for a
decision-making meeting on strike, amendment to the statutes and for a general
assembly of the union;
o A requirement that a secret ballot is to be cast by at least 50%+1 (fifty percent plus 1)
of the total members participating in the decision-making meeting on strike;
o An identified amount of union dues that each member shall pay, and for the mode of
monthly payment for union contribution to be determined by a general assembly or
an assembly of the union;
o Qualifications of leaders, managers and those responsible for the administration at
least in conformity with Article 20 and Article 21.
Similar requirements included under Article 3 of Prakas 249/16 should also be removed.
Prakas 249/16 should also be amended to make it explicitly clear that the statutes attached
in Annex 2 to the Prakas are not a compulsory form for unions and employer associations to
use.
Article 14 – Effect of Registration

•

1.7

Article 14 should be amended in accordance with the request of trade unions by providing
legal personality and the right to conduct activities and operate generally to unions with effect
from the date of notification to the employer of an election to form the union.
Article 15 – Action on Application for Registration

•

1.8

Article 15 and/or Prakas 249/16 should be amended to make it explicitly clear that the forms
attached as annexes to the Prakas are not compulsory for usage by unions and employer
associations.
Article 16 – Extended Time for Registration

•
1.9

Paragraphs (d) and (e) of Article 16 should be removed.
Article 17 – Maintenance of Registration and Article 18 – Notification for Correction

•

•

Article 17 should be amended in accordance with the unions’ request by requiring only
preparation of activity and financial reports in a form determined by the union for the
purposes of keeping members updated of information.
Article 18 should also be amended to remove the ability for the Minister of Labour and
Vocational Training to file a lawsuit in court for the revocation of the union’s registration upon
failure to comply with Article 17, replacing the punishment with a fine for repeated failures to
comply with the admonishments already provided for in the article.
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1.10

•

•

1.11

•

1.12
•

1.13
•

1.14
•

•

1.15
•
•

Article 20 – Requirements for Leaders, Managers and Those Responsible for the
Administrative Affairs of Unions in the Enterprise or Establishment
Article 20 should be further amended to comply with the CEACR’s request by removing
minimum age requirements and the need to make a declaration of a specific residential
address for Cambodian nationals.
Minimum age requirements and Khmer literacy requirements should also be removed for
foreign nationals.
Article 21 – Requirements for Leaders, Managers and Those Responsible for the
Administrative Affairs of Employer Associations
Article 21 should be amended similarly to Article 20 to comply with the Observation of the
CEACR by removing age and address requirements for Khmer nationals, as well as age
requirements for foreign nationals.
Article 24 – Use of Finances and Assets in Accordance with the Statutes and the Law
Amend Article 24 (or alternatively Article 4 – Definitions) to properly define the phrase
“concerned party”. This definition should be framed such as to ensure that only genuinely
concerned parties (e.g. members of the union or employer association concerned) are able to
make audit requests under Article 24 and not parties who only have a mere tenuous link to
usage of the finances and assets of the union or employer association.
Article 27 – Maintenance of Financial Records
Article 27 should be amended similarly to Article 17 in accordance with the unions’ request
by requiring unions and employer associations to maintain financial records in a form
determined by the organisations themselves for the purposes of keeping members informed.
Article 28 – Dissolution of Unions or Employer Associations
Article 28 should be further amended to comply with the CEACR’s Observation by removing
paragraph two to ensure that unions’ dissolution is decided under the procedures laid down
by its own statutes, or by a court ruling.
The Government should also consider amending paragraph three of Article 28 (along with
Article 29) to empower the AC by granting it the authority to dissolve trade unions instead of
courts of first instance.
Article 29 – Grounds for Dissolution by Labour Court
The language of paragraphs (a) and (b) should be amended to provide more clarity.
Paragraph (a) should be amended to ensure that minor breaches do not result in the
dissolution of trade unions and employer associations and that dissolution occurs only as a
matter of last resort following serious breaches of the law.
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•

•
•

1.16
•

1.17
•

1.18
•

1.19
•
•
•

1.20

•

1.21

•

Paragraph (b) should be amended to further clarify what constitutes lack of independence, as
well as the circumstances that must exist to conclude that a union is unable to restore its
independence.
Paragraph (b) should also enable dissolution in the event that the union is no longer
independent from the government and is unable to restore its independence.
The final paragraph of Article 29 should be amended to determine set time limits for
rectification of the shortcomings in paragraphs (a) and (b).
Article 38 – Eligibility to Vote and Stand as a Candidate
Amend Article 38 to remove the minimum age, literacy and employment seniority
requirements currently prescribed.
Article 43 – Protection of Shop Stewards
Amend Article 43 in accordance with the request of unions by empowering the AC to rule on
appeals to labour inspector decisions in order to expedite and simplify resolution procedures
for cases of termination of shop stewards.
Article 47 – Complaints Against the Results of the Shop Steward Election
Article 47 should be amended to enable workers and unions to file complaints regarding shop
steward elections, the right to stand for election and the fairness of the election to the
Municipal and Provincial Departments of Labour and Vocational Training. In the event of nonconciliation, all these disputes should be forwarded to the AC for resolution.
Article 54 – Most Representative Status at the Level of the Enterprise or Establishment
Article 54 should be amended to remove references to collective dispute resolution.
Requirements to submit lists of members should be removed from Article 54, as well as Prakas
303/18.
Paragraph (c) of Article 54 along with corresponding provisions in Prakas 303/18 should be
amended to require secret ballots of all employees in an enterprise or establishment to be
held for the purposes of determining most representative status.
Article 55 – Most Representative Status in One Profession or One Economic Activity or One
Sector
Article 55 should be amended to remove references to collective dispute resolution and
requirements to submit lists of fee-paying members.
Article 56 – Request for Certification of Most Representative Status and Article 57 –
Determination of Most Representative Status by the Minister in Charge of Labour
Articles 56 and 57 should be amended to provide for determination of most representative
status to be undertaken by an independent body such as the AC.
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1.22

•

1.23

•

•

1.24
•
•

1.25
•
1.26
•

•

Article 59 – Rights and Roles of Minority Unions in the Enterprise or Establishment with a
Most Representative Status Union
Article 59 should be amended to enable minority unions in enterprises or establishments with
an MRS union to represent their members in all collective and individual labour disputes.
Article 62 – Non-Discrimination on Account of Union Activities and Article 63 – Employers’
Actions Considered to be Unfair Practices
Articles 62 and 63 should be further amended to provide greater protection to union
members, leaders and activists employed on FDCs to respond to concerns raised by the CFA
in cases regarding Cambodia on the long-term usage of such contracts to undermine and
restrict trade unions.
This could be achieved by shifting the burden of proof in case of contract non-renewal from
the employee to the employer and requiring the employer to provide evidence showing that
the workers’ contract was not renewed for reasons other than their union membership or
participation.
Article 67 – Protection from Dismissal
Article 67 should be amended to require stronger enforcement measures to be taken by the
MoLVT following issuance of an order for reinstatement of a worker.
The language of Article 67 should be amended to provide greater protections to workers
employed on FDCs from contract non-renewal in retaliation for trade union activities.
Article 89 – Coercion into Participation in a Strike
Article 89 should either be repealed or amended to refer only to illegal and/or violent strikes.
Chapter 15 – Administrative Measures and Penalties
Fines under Chapter 15 of the TUL, specifically Article 79 (Acts of Illegal Obstruction of the
Right to Establish a Union or an Employer Association), Article 82 (Breach of the Obligation to
Organise Elections), Article 84 (Activities without Integrity and Good Faith), Article 87 (Illegal
Obstruction of a Strike), Article 88 (Acts against Testimony Relating to Enforcement of the
Labour Law), Article 93 (Illegal Lockout) and Article 94 (Responsibilities of Employer
Associations) should be increased to provide sufficiently dissuasive sanctions against acts of
anti-union discrimination.
Provisions for punishment for violations of Articles 62 and 63 should also be introduced.
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2.

Introduction

2.1

The TUL was initially drafted in 2008 and discussed over an eight-year period before its
promulgation on 17 May 2016. Prior the passage of the TUL, trade union regulations were
largely prescribed by the Labour Law.1

2.2

The TUL has long been controversial in Cambodia. The ILO cautiously criticised the law in the
lead-up to its passage by the National Assembly, suggesting changes such as extension of the
law’s scope to informal economy workers and civil servants, along with removal of age,
residency and literacy requirements for union leaders.2 On the day of the vote in the National
Assembly, approximately 100 protestors from trade unions clashed with security guards
outside the National Assembly, with at least two union activists suffering injury.3 The law was
ultimately passed by 67 votes to 31 in the National Assembly.4

2.3

At the time of its passage, the law was criticised by rights groups as being unconstitutional
and contrary to international labour standards5. Trade unions, meanwhile, stated they felt the
law gave government too much power over union activities and excluded portions of the
workforce from labour law protections, whilst raising concerns over restrictions on the right
to strike and overly bureaucratic processes of registration and maintenance of financial
records.6 A number of stakeholders outside of rights groups and trade unions, including global
apparel and footwear brands7 and other companies sourcing from Cambodia8, have also
advocated to the Cambodian Government for changes to the TUL. In the years since its
passage, the TUL has been cited as the primary contributing factor to reduced numbers of
workers’ strikes and cases heard by the AC (AC).9 For example, in 2015, the year before the
TUL’s passage, the AC issued arbitration award in 242 cases.10 This dropped to 219 cases in
201611 before plunging to just 50 in 2017 and 41 in 2018.12 However, it should be noted that
in 2019 these numbers have increased to over 100 cases.

2.4

In February 2019, the Government announced its intention to amend the TUL. On 22 April
2019, a Draft Law amending Articles 3, 17, 20, 21, 27, 28, 29, 54, 55 and 59 of the TUL was
issued by the MoLVT. On 25 April 2019, a tripartite meeting was held between trade unions,
government officials and employers’ representatives to discuss the proposed amendments.
Trade unions followed up on this by submitting two letters to the MoLVT in May and August
2019 requesting a number of changes to the proposed amended articles, along with
amendments to Articles 10, 14, 43, 47 and 67. 13 These requests appear not to have been
accepted by the MoLVT.

2.5

In September 2019, the MoLVT sent a second draft of the law to the Council of Ministers. This
bill was passed unchanged by the National Assembly on 26 November 2019 and subsequently
passed unchanged by the Senate on 9 December 2019. On 19 December, the Constitutional
Council of Cambodia reviewed and approved the draft law on amendments. These
amendments have been criticised by both rights groups and trade unions as still falling short
of international standards and failing to address problematic issues with the TUL.14 The
amending law was promulgated on 3 January 2020. The European Commission, too, as part of
its investigation regarding Cambodia’s continued access to the Everything But Arms system,
has called for the launching of a new round of negotiations with social partners to continue
with the revision of the TUL.15
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3

Article 3 New – Scope

3.1

The amending law removes the second paragraph of Article 3 and slightly modifies the
wording of the first paragraph to provide that the TUL covers all establishments, enterprises
and people who fall under the provisions of the Labour Law. This is a significant departure
from what had been included in the draft amendments which extended coverage of the TUL
to domestic workers. Additionally, the amendments have removed air and maritime transport
workers from coverage by the law.

3.2

Article 36 of the Constitution of the Kingdom of Cambodia provides that “Khmer citizens of
both sexes shall have the right to create trade unions and to participate as their members.”
Article 31 of the Constitution further states that citizens are “equal before the law” and enjoy
the same rights and liberties regardless of their situation.

3.3

Article 2 of C87 provides that workers, without distinction whatsoever, have the right to
establish organisations of their own choosing. As a ratifying nation of this Convention,
Cambodia is bound by its provisions. This is enforced by Article 31 of the Constitution of the
Kingdom of Cambodia which states that Cambodia “recognises and respects human rights as
enshrined in … all the treaties and conventions related to human rights.” In 2007, the
Constitutional Council of Cambodia confirmed that these treaties and conventions are directly
applicable to domestic law.16

3.4

In 2017, the Committee of Experts on the Application of Conventions and Recommendations
(CEACR) urged the Cambodian Government to amend the TUL to ensure freedom of
association rights under C87 for civil servants (including teachers), as well as the full and
effective enjoyment of those rights by domestic workers and workers in the informal
economy.17 The Committee on Freedom of Association (CFA), similarly, has stated that civil
servants, teachers, judges, air and maritime transport workers and domestic workers should
benefit from the right to freedom of association.18

3.5

Based on the provisions of both the Cambodian Constitution, as well as C87, Article 3 still
requires further amendment. Article 3 as amended still excludes a number of occupation
categories from the laws coverage, such as civil servants (including teachers, doctors and
nurses), informal economy sector workers (e.g. market vendors, tuk-tuk drivers and hawkers),
police, members of the armed forces, members of the judiciary, and now, air and maritime
transport workers as well. With respect specifically to police and members of the armed
forces, their exclusion does not of itself violate international labour standards by virtue of
Article 9 of C87 which provides that “the extent to which the guarantees provided for in this
Convention shall apply to the armed forces and the police shall be determined by national
laws or regulations.”

Recommendation:
3.6

Article 3 of the TUL should be further amended to extend coverage to all workers working in
the Kingdom of Cambodia regardless of occupation, with the exception of the police and
armed forces so as to properly comply with both the Constitution of the Kingdom of Cambodia
and Article 2 of C87.
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4.

Article 5 – Rights to Establish and to Join a Union or an Employer
Association

4.1

Article 5 of the TUL states that workers and employers have, without any distinction
whatsoever, the right to form a union or an employer association of their own choice for the
exclusive purpose of study, research, training, promotion of interests, and protection of the
rights and moral and material interests, both collectively and individually, of the persons
covered by the union or employer association statutes.

4.2

The words “for the exclusive purpose of” in Article 5 restrict unions and employer associations
from pursuing any other objectives other than those mentioned in the provision. Article 2 of
C87 provides that “workers and employers, without distinction whatsoever, shall have the
right to establish … organisations of their own choosing without previous authorisation.”
Article 3, meanwhile, further provides that “workers’ and employers’ organisations shall have
the right to draw up their constitutions and rules … to organise their administration and
activities and to formulate their programmes.”

4.3

Article 5, by providing an exhaustive list of the exclusive purposes which unions and employer
associations may pursue, is contrary to both Articles 2 and 3 of C87. Under C87, workers’ and
employers’ organisations should have the right to include in their statutes the peaceful
objectives that they consider necessary for the defence of the rights and interests of their
members.19

Recommendation:
4.4

The first paragraph of Article 5 should be amended to read only: “All workers and employers
have, without any distinction whatsoever, the rights to form a union or an employer
association of their own choice.”

5.

Article 10 – Structure of Unions, Employer Associations and Affiliation with
Unions or Employer Associations

5.1

Article 10 of the TUL was left unchanged by the recent amendments. In two letters to the
Ministry of Labour and Vocational Training (MoLVT), trade unions and associations requested
that Article 10 also be amended, however, the requests contained those letters appear not to
have been considered by the MoLVT.

5.2

Currently, Article 10 of the TUL specifies minimum membership requirements for three levels
of union structures: local unions, union federations and union confederations. Under the
enterprise model provided for by the TUL, a minimum of ten workers are required to form a
local union in a given enterprise or establishment. Formation of a union federation requires
at least seven registered local unions, whilst union confederations requires at least five
registered union federations.
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5.3

Trade unions, meanwhile, requested reform of the minimum membership requirements
specified by Article 10. This would have reduced the minimum number of workers for
formation of a local union to seven people. Unions also requested to reduce the number of
registered local unions for formation of a union federation to five and the number of
registered federations for formation of a union confederation to three.

5.4

In addition, unions requested for special provisions to be made for domestic workers. This
included the freedom for domestic workers to join as a member of a union or union federation
or any association of workers based on their free choice. Additionally, unions sought for
domestic workers to be able to establish their own unions across multiple households.

5.5

Article 2 of C87 states that “workers and employers, without distinction whatsoever, shall
have the right to … join organisations of their own choosing without previous authorisation.”
In 2017, the CEACR noted the difficulties faced by domestic workers and other informal
economy workers in seeking to create or join unions as a result of the minimum membership
requirements imposed by Article 10.20 The CEACR additionally encouraged the government to
“promote the full and effective enjoyment of these rights by domestic workers and workers
in the informal economy” through the formation of unions by sector or profession.21 The
CEACR’s suggestion takes a similar approach to the way in which associations of workers
excluded from coverage by the TUL currently organise workers. For example, the Independent
Democratic Association of the Informal Economy (IDEA) currently organises domestic and
other informal economy workers such as tuk-tuk drivers, market vendors and hawkers directly
as members of the association. Similarly, the Cambodian Independent Teachers’ Association
(CITA) and the Cambodian Independent Civil Servants Association (CICA) organise teachers
and civil servants directly as members of their respective associations.

5.6

Whilst the request for amendment of Article 10 submitted by trade unions to the MoLVT
would serve to promote freedom of association by lowering minimum membership
requirements as well as resolving issues faced by domestic workers in organising, the requests
do not go far enough in promoting freedom of association for all workers. For example,
workers in small businesses with less than ten (or seven, per the unions’ request) employees
will effectively always be denied the right to unionise due to failure to meet minimum
membership requirements. Additionally, the unions’ request does not include special
provision for other informal economy workers or workers in enterprises employing less than
the minimum number of workers required to form a local union (though the special provisions
requested for domestic workers could also be extended to these other workers).

Recommendation:
5.7

Article 10 should be amended to make special provision for domestic workers and other
informal economy workers either to form local unions with less than the minimum number of
members required, or to join directly as members of a broader, sectoral union as suggested
by the CEACR. Additionally, provisions should be made to enable formation of local unions by
workers in enterprises employing less than the minimum number of workers required for
formation of a local union.
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6.

Article 12 – Requirements for Applications for Registration

6.1

Article 12 was unchanged by the recent amendments to the TUL.

6.2

Under Article 12, unions are required to submit a number of documents in order to have their
application for registration approved by the MoLVT. This includes submission of statutes,
administrative regulations, lists of leaders, an affidavit guaranteeing that bank account details
will be provided within 45 days following receipt of registration, as well as a list of founding
members. Article 15 of the TUL provides that the procedures and application forms for
registration of unions are to be defined by a Prakas of the MoLVT. Currently, these procedures
and forms are determined by Prakas No. 249/16 on Registration of Trade Unions and Employer
Associations. Under this Prakas, leaders must also submit photos of themselves and a
curriculum vitae with personal and family information, including names, addresses,
occupations and contact information of spouses and parents.22 Additionally, trade union
leaders are required to submit personal statements affirming that they are literate in Khmer
and have never been committed of a criminal offence.23

6.3

Article 2 of C87 provides that workers have the right to establish trade unions “without
previous authorisation.” In 2017, the direct contacts mission of the CEACR highlighted
concerns regarding requirements for information which “may discourage or complicate the
registration process” such as requests for detailed biographical information of leaders and
their families or detailed lists of those participating in elections.24 The MoLVT appears to have
somewhat responded to these concerns, by removing requirements by leaders to provide
information regarding family members through a directive issued in December 201825,
however a formal amendment to Prakas 249 is yet to be made. During this mission,
representatives of the Cambodian Government indicated that registration forms issued under
Prakas 249 were not obligatory26, however this seems to be at odds with the wording of
provisions of both the TUL27 and Prakas 24928.

6.4

Following this mission, the CEACR requested the Cambodian Government take necessary
measures to “ensure that the registration process is conducted swiftly in a simple, objective
and transparent manner that does not entail any discretion or prior authorisation” and,
through broad consultation with workers, to “remove requirements that, while not
indispensable for the registration, may discourage or complicate the registration process, and
to amend as needed and assess the application of the [TUL] and its regulations on registration
in this respect.”29

6.5

Statistics from the Cambodia Fundamental Freedoms Monitor indicate that registration has
become easier for trade unions since the CEACR’s request. In 2017-18, only 45.8% of tracked
trade unions were able to successfully register30, with 81.08% reporting that they found
registration forms difficult to complete.31 In 2018-19, this increased to 83%, with the majority
of trade unions stating it was easier to complete registration forms.32 However, some of the
registration requirements which the CEACR expressly noted such as detailed lists of those
participating in union elections still remain.33
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6.6

The registration process and requirements under Article 12 of the TUL and Prakas 249 still
amount to “previous authorisation” within the meaning of Article 2 of C87. Under the TUL,
registration is to be submitted to and approved by the MoLVT. Additionally, Article 14 of the
TUL considers non-registered trade unions to be illegal and imposes punishments on them for
operating without approved registration under Article 80. As such, in order for unions to
legally operate, they are required to receive prior authorisation from the authorities in the
form of approved registration. Whilst submission of registration forms to the State does not
of itself amount to prior authorisation if the registration is a mere formality34, the processes
outlined in the TUL and Prakas 249 exceed this. For example, despite an increase in the
number of successful registrations in 2018-19, 54% of trade unions reported having to make
multiple attempts before successfully receiving registration.35

Recommendation:
6.7

Article 12 and Prakas 249 should be simplified to ensure registration procedures constitute a
mere formality. To this effect, a number of requirements should be removed from the TUL
such as submission of addresses for keeping of financial books and records36, affidavits
guaranteeing provision of bank account details within 45 days of receipt of registration37,
minutes of the election establishing the union38 and name lists of members39. Additionally,
Prakas 249 should be amended to remove requirements relating to submission of photos and
personal information of leaders and declarations of literacy and lack of criminal convictions40,
as well as to formalise the removal of the requirement for leaders to submit information
regarding their families.

7.

Article 13 – Requirements for Statutes

7.1

Article 13 was unchanged by the recent amendments to the TUL.

7.2

Article 13 sets out a number of requirements for trade union and employer association
statutes. Under this Article, statutes must include provisions regarding the determination of
safekeeping of ordinary financial records and regular publication of annual financial reports
of the organisation, as well as qualifications for leaders at least in conformity with Articles 20
and 21 of the TUL. Additionally, statutes must determine set quorums of absolute majority (at
least 50%+1) of total members for decision-making meetings on strikes as well as include
requirements for secret ballots cast by at least 50%+1 of total members participating in such
decision-making meetings. Further, under Article 13, statutes must specify the amount of
union dues that members shall pay, as well as that the mode of monthly payment for the dues
shall be determined by a general assembly of the union. Under Article 12, these statutes must
also be submitted to the MoLVT as part of the registration process. Moreover, unions are also
required to use the model statutes included as an Annex to Prakas 249/16.41

7.3

Article 3 of C87 states that workers’ and employers’ organisations “have the right to draw up
their own constitutions and rules” and that the “public authorities shall refrain from any
interference which would restrict this right or impede the lawful exercise thereof.”
International labour standards require national legislation to only lay down formal
requirements respecting trade union constitutions, with provisions that go beyond such
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formal requirements constituting “interference contrary to the right of workers’ organisations
to draw up their constitutions and rules by virtue of Article 3 of [C87].”42 With respect to the
statute requirements imposed by the TUL, the CEACR has stated that those requirements
“detailing specific quorums or ballot for certain decisions go beyond formal requirements and
the determination of these matters should be left to the decision of the trade union itself.”43
To this effect, the CEACR requested the Cambodian Government to “consult with social
partners with a view to removing these requirements which unduly restrict the right to draw
up constitutions and rules without interference from the public authorities.”44
7.4

However, other requirements specified by Article 13 also go beyond the “formal
requirements” permitted by international labour standards. These include the determination
of safekeeping of ordinary financial records and regular publication of annual financial reports,
the identification of an amount of union dues that each member will pay and that the mode
of monthly payment is to be determined by a general assembly of the union, as well as
qualification requirements at least in conformity with Articles 20 and 21 of the TUL. These are
all matters which should be decided by the union itself and which constitute an interference
contrary to the right of workers’ organisations to draw up their own constitutions and rules in
accordance with Article 3 of C87. In addition, the requirement that unions use the statutes
attached in Annex 2 of Prakas 249/16 is also inconsistent with international labour
standards.45 As noted in Paragraph 6.3 above, though, the Government has indicated to the
CEACR that these forms are not compulsory, however, the wording of both Article 15 of the
TUL and Article 3 of Prakas 249/16 do not yet properly reflect this.

Recommendation:
7.5

Article 13 should be amended to remove the following requirements:
•
•
•
•

•

7.6

The determination of safekeeping of ordinary financial records and regular publication of
annual financial reports of the union or the employer association;
A set quorum by absolute majority (at least 50%+1) of the total members for a decisionmaking meeting on strike, amendment to the statutes and for a general assembly of the union;
A requirement that a secret ballot is to be cast by at least 50%+1 (fifty percent plus 1) of the
total members participating in the decision-making meeting on strike;
An identified amount of union dues that each member shall pay, and for the mode of monthly
payment for union contribution to be determined by a general assembly or an assembly of
the union;
Qualifications of leaders, managers and those responsible for the administration at least in
conformity with Article 20 and Article 21.
Similar requirements included under Article 3 of Prakas 249/16 should also be removed. In
addition, Prakas 249/16 should be amended to make it explicitly clear that the statutes
attached in Annex 2 to the Prakas are not a compulsory form for unions and employer
associations to use.
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8.

Article 14 – Effect of Registration

8.1

Article 14 was left unchanged by the recent amendments to the TUL. In the two letters
discussed in the Introduction and Paragraph 5.1 above which were sent to the MoLVT
regarding amendments to the TUL, trade unions requested that Article 14 be amended, but
this appears not to have been accepted by the Ministry.

8.2

Article 14 provides that only registered unions or employer associations have legal
personality. In addition, under this Article, any unions or employer associations that have not
registered or have their registration deferred or revoked and continue to operate are
considered illegal. The punishment for unions who operate without registration is specified
by Article 80 which imposes initial admonishments and subsequently a maximum fine of
5,000,000 Khmer Riel (approximately USD$1,230) for failure to comply with the
admonishment.

8.3

Unions, meanwhile, proposed a significant reform of Article 14. Their request would have
enabled founding members of unions to conduct union activities (e.g. collective dispute
resolution, filing complaints and special protection from termination) with effect from the
date of notification to the employer about the election to form the union. Additionally, unions
requested the removal of the third paragraph of Article 14 which forbids unions from running
businesses except for those specified in point “g” of Article 59 of the TUL.

8.4

Article 2 of C87 provides workers the right to establish trade unions “without previous
authorisation.” Article 14, by denying legal personality to unions which have not had their
registration approved by the MoLVT and imposing punishments on those unregistered unions
for conducting activities, effectively requires unions to receive previous authorisation from
the authorities. Whilst registration processes of themselves are not contrary to international
labour standards, these processes should be a mere formality that do not entail any discretion
or prior authorisation.46 Denial of legal personality for unions which have not had their
registration approved by the MoLVT, along with punishments for those who operate without
this approved registration, clearly amounts to a requirement of prior authorisation from the
authorities contrary to Article 2 of C87.

8.5

In this sense, the unions’ request for amendment of Article 14 appears to strike a better
balance, by still requiring unions to register for purely formal purposes but providing legal
personality and the right to conduct activities from the date of notification to the employer.
This approach is far more consistent with international labour standards, by ensuring that
registration of trade unions is a mere formality and does not amount to prior authorisation as
it does under the current provisions.

Recommendation:
8.6

Article 14 should be amended in accordance with the request of trade unions by providing
legal personality and the right to conduct activities and operate generally to unions with effect
from the date of notification to the employer of an election to form the union.
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9.

Article 15 – Action on Application for Registration

9.1

Article 15 was left unchanged by the recent amendments to the TUL.

9.2

Article 15 provides that the procedures and form of application for registration of trade unions
or employer associations is to be determined by a Prakas of the MoLVT, currently Prakas
249/16. As discussed in Paragraph 6.3 above, the Government has indicated to the CEACR that
the various forms attached as annexes to Prakas 249/16 are not compulsory, but merely
examples. However, the wording of both Article 15 and Prakas 249/16 give the impression
that the attached forms are compulsory for usage.

Recommendation:
9.3

Article 15 and/or Prakas 249/16 should be amended to make it explicitly clear that the forms
attached as annexes to the Prakas are not compulsory for usage by unions and employer
associations.

10.

Article 16 – Extended Time for Registration

10.1

Article 16 was left unchanged by the recent amendments to the TUL.

10.2

Article 16 enables extension of the 30-day period for decision on a union or employer’s
association registration specified by Article 12 in a number of circumstances. Under Article
16(d), this 30-day period may be extended if the statutes of the union or the employer
association do not fulfill the conditions as required by the TUL or its implementing regulations.
Additionally, under Article 16(e), the period may be extended if the leaders of the union or
employer association do not fulfil the conditions stipulated in Articles 20 and 21 of the TUL.

10.3

Article 3 of C87 states that workers and employers’ organisations have the right to draw up
their own constitutions and rules and forbids the public authorities from “any interference
which would restrict this right or impede the lawful exercise thereof.” In previous cases, the
CFA has stated that in order to be compliant with international labour standards, national
legislation on unions’ constitutions should only lay down formal requirements and not be
subject to prior approval at the discretion of the public authorities.47 In this sense, Article
16(d), by enabling the MoLVT to extend the deadline for provision of registration, has the
effect of making unions’ statutes subject to prior approval by the Ministry contrary to
international standards.

10.4

Article 3 of C87 also provides that workers’ and employers’ organisation have the right to
“elect their representatives in full freedom.” The CFA has previously found that provisions
which determine the eligibility of leaders based on matters such as age (as exists in Articles
20 and 21 of the TUL, and previously under Article 286 of the Labour Law (1997)) are
inconsistent with international labour standards.48
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Recommendation:
10.5

Paragraphs (d) and (e) of Article 16 should be removed.

11.

Article 17 New – Maintenance of Registration and Article 18 – Notification
for Correction

11.1

Article 17 as amended requires preparation of annual activity reports and annual financial
reports audited by an “independent auditing institution which is legally registered in the
Kingdom of Cambodia” in the event of a request from a very low percentage of members (10%
for local unions and 5% for union federations/confederations) or from an external donor in
order for the union to maintain its registration. Failure to comply with the requirements of
Article 17 renders the union or employer association liable to revocation of registration upon
the filing of a lawsuit by the MoLVT to the Labour Court under Article 18 of the TUL. The
amended Article 17 also maintains requirements for unions to provide details of bank
accounts within 45 days of receipt of registration, as well as to update all information (with
the exception of changes in membership) within 15 working days.

11.2

Unions, meanwhile, requested that the requirements in Article 17 be altered to merely require
preparation of annual and activity reports in a form determined by the union itself for the
purpose of keeping members informed of relevant information. Unions requested that all
other conditions included in Article 17 be removed.

11.3

In previous cases, the CFA has stated that the control exercised by the public authorities over
trade union finances should not normally exceed the obligation to submit periodic reports and
that the discretionary right of the authorities to carry out inspections and request information
at any time entails a danger of interference in the internal administration of trade unions.49 It
has further said that provisions which require unions to forward documents annually to the
Government with failure to do so within a specified time resulting in loss of registration is
inconsistent with the right of unions to draw up their own Constitutions and rules and to
organise their administration and activities without interference by the public authorities.50

11.4

Whilst Article 17 as amended makes some small steps in the right direction by removing
requirements to submit copies of annual financial and activity reports to the MoLVT, it still
falls short of meeting international labour standards. The preparation and presentation of
annual activity and financial reports, whilst beneficial to members in the form of increased
transparency, is ultimately something which should be determined internally by those
members in accordance with their freedom to organise their administration under C87. This
is doubly so for the requirement that financial reports be audited by an independent auditing
institution registered in the Kingdom of Cambodia. The institution used by the union to audit
its financial reports similarly is a matter which should be determined by the union itself. As
for donor requests, contracts between donors and organisations usually include clauses
requiring that the organisation submit to financial audits and/or submit prior financial audit
reports. It is therefore unnecessary to make additional provision for this under the TUL.
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11.5

Moreover, trade unions are independent institutions collectively created by workers and are
not state institutions nor organisations which fall underneath the auspices of the MoLVT with
obligations to provide bank account details or financial, income, expense and activity reports
to the authorities. With this in mind, the potential for revocation of registration under Article
18 upon failure to provide such information is an extreme overreach by the public authorities
and inconsistent with the freedom of trade unions to organise their own administration.

Recommendation:
11.6

Article 17 should be amended in accordance with the unions’ request by requiring only
preparation of activity and financial reports in a form determined by the union for the
purposes of keeping members updated of information. Article 18 should also be amended to
remove the ability for the Minister of Labour and Vocational Training to file a lawsuit in court
for the revocation of the union’s registration upon failure to comply with Article 17, replacing
the punishment with a fine for repeated failures to comply with the admonishments already
provided for in the article.

12.

Article 20 New – Requirements for Leaders, Managers and Those
Responsible for the Administrative Affairs of Unions in the Enterprise or
Establishment

12.1

The amendments to Article 20 remove several of the requirements for trade union leaders
included in the original version of the TUL. Khmer literacy requirements have been removed
for Cambodian nationals, whilst the making of a declaration that the individual has never been
convicted of a criminal offence has been removed for both Cambodian and foreign nationals.
Consequently, Cambodian nationals are still required to be at least 18 years age (or to have
been emancipated under the provisions of the Civil Code) and to make a declaration of a
specific residential address.

12.2

Foreign nationals, additionally, must be literate in Khmer, have been working in the Kingdom
of Cambodia for a minimum of two years and have the right to reside and have a permanent
residence in the Kingdom of Cambodia in accordance with the Law on Immigration. The ability
for the MoLVT to ask for further information on individuals if necessary has also been
removed.

12.3

The age requirements imposed on trade union leaders have been long criticised, with the CFA
previously ruling that the precursor to Article 20 of the TUL – Article 286 of the Labour Law –
was inconsistent with international standards by placing a minimum age requirement for
trade union leaders.51 More recently, the CEACR has directly requested the Cambodian
Government to remove minimum age and literacy requirements from the TUL.52 In other
cases, the CFA has also ruled that requiring trade union leaders to make declarations of a
specific residential address is contrary to C87.53
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Recommendation:
12.4

Article 20 should be further amended to comply with the CEACR’s request by removing
minimum age requirements and the need to make a declaration of a specific residential
address for Cambodian nationals. Minimum age requirements should also be removed for
foreign nationals as well as Khmer literacy requirements.

13.

Article 21 New – Requirements for Leaders, Managers and Those
Responsible for the Administrative Affairs of Employer Associations

13.1

The recent TUL amendments make the same changes to minimum qualifications for leaders,
managers and persons responsible for the administrative affairs of employer associations as
those for trade unions in Article 20, with the exception that Khmer literacy is not a
requirement for foreign nationals under the draft Article 21.

13.2

The same principles apply here as to Article 20 above with respect to minimum age and
address requirements.

Recommendation:
13.3

Article 21 should be amended similarly to Article 20 to comply with the Observation of the
CEACR by removing age and address requirements for Khmer nationals, as well as age
requirements for foreign nationals.

14.

Article 24 – Use of Finances and Assets in Accordance with the Statutes
and the Law

14.1

Article 24 was left unchanged by the recent amendments. Trade unions also did not make any
specific request for amendment of Article 24.

14.2

Article 24 states that deposits and transfers of union or employer association finances and
assets to third parties, investment of funds and other legitimate business transactions may
only be made in accordance with the provisions stipulated by the TUL or the statues of the
union or employer association. Additionally, in the event of any suspected irregularities in the
usage or management of finances and assets, a “concerned party” has the right to request an
audit by an independent auditor legally registered in the Kingdom of Cambodia.

14.3

The phrase “concerned party” (similar to that in Article 29 below) is extremely vague and not
defined by the TUL. There is no guidance in the law as to the extent to which a party must be
‘concerned’ to be considered a concerned party. For example, is the employer of an enterprise
always a concerned party when it comes to the usage of finance and assets by a local union
established in the enterprise? Are union and employer association usages of finances and
assets related to the labour sector54 in such a manner as to make the MoLVT always a
concerned party?
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14.4

Under the amended Articles 17 and 27, a certain percentage of members (10% for local unions
and employer associations and 5% for employer federations) are required in order to make a
request for auditing of the organisation’s financial reports and statements. However, no such
minimum requirement is included in Article 24. As such, it seems possible that a single
member could make an effective request for an audit under Article 24, despite not meeting
the minimum membership requirements under Articles 17 and 27.

Recommendation:
14.5

Amend Article 24 (or alternatively Article 4 – Definitions) to properly define the phrase
“concerned party”. This definition should be framed such as to ensure that only genuinely
concerned parties (e.g. members of the union or employer association concerned) are able to
make audit requests under Article 24 and not parties who only have a mere tenuous link to
usage of the finances and assets of the union or employer association.

15.

Article 27 New – Maintenance of Financial Records

15.1

Article 27 as amended requires unions to keep financial records in conformity with a format
determined by a Prakas of the MoLVT, whilst adding a requirement that these records be
audited in case of a request from a low percentage of members (10% for local unions and 5%
for union federations/confederations) or a donor. Unions or employer associations which fail
to abide by this provision are subjected to admonishments and fines under Article 78.

15.2

Unions, meanwhile, requested amendments to this article similar to this requested for Article
17, requiring the preparation of financial records in a format determined by the union for the
purposes of keeping members informed.

15.3

As with Article 17 as discussed in Paragraph 11.4 above, financial records, and particularly the
form in which those records are to be maintained, are matters which should be determined
internally by the union itself in accordance with the freedom of unions to organise their own
administration under Article 3 of C87.55 Similarly, requests from donors for financial audits is
a matter best dealt with through contracts signed between the parties themselves.

Recommendation:
15.4

Article 27 should be amended similarly to Article 17 in accordance with the unions’ request
by requiring unions and employer associations to maintain financial records in a form
determined by the organisations themselves for the purposes of keeping members informed.

16.

Article 28 New – Dissolution of Unions or Employer Associations

16.1

The amended Article 28 alters the second paragraph, providing that a union is automatically
dissolved in the event of a complete closure of the enterprise or establishment, and when
salaries and other benefits have been fully paid to the workers. It also changes the wording in
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paragraph three from “Labour Court” to “Court” (however, Article 29 maintains the words
“Labour Court).
16.2

The CEACR has previously requested the Government to remove paragraph two of Article 28,
noting that unions may have legitimate interests in continuing to operate after the dissolution
of the enterprise (for example, to defend any claims of its members).56

16.3

The proposed amendment to paragraph 2 of Article 28 does not satisfactorily respond to the
CEACR’s Observation. As noted by the CEACR, unions may still have legitimate interests in
pursuing or defending the claims of its members following the closure of an enterprise outside
of those relating to full payment of salary and benefits. For example, in certain circumstances,
a union may also wish to file a complaint against the company for improper deductions of
union dues (e.g. deducting members’ dues and paying them to another union without
authorisation). However, under paragraph 2 of Article 28, in the event that full payment of
salary and benefits had occurred, the union would be prevented from pursuing or defending
any other such claims.

16.4

Unions, additionally, had requested the deletion of paragraph 3 of Article 28 which enables
dissolution by the Court under Article 29. No specific reason was provided for this request in
writing; however, one reason could be associated with concerns over perceived shortcomings
of first instance court officials in labour matters.57 Whilst Article 29 maintains the words
“Labour Court”, following Prime Minister Hun Sen’s announcement that labour courts are
unnecessary in Cambodia58 it seems that these cases will continue to be heard by the first
instance courts. If first instance court officials do indeed lack capacity in handling labour
matters, then the power to dissolve unions under Articles 28 and 29 of the TUL could be
extended to the AC. Strengthening and empowering the AC is something which the
Cambodian Government has previously indicated to the CEACR that it is committed on
doing.59

Recommendation:
16.5

Article 28 should be further amended to comply with the CEACR’s Observation by removing
paragraph two to ensure that unions’ dissolution is decided only under the procedures laid
down by its own statutes, or by a court ruling. The Government should also consider amending
paragraph three of Article 28 (along with Article 29) to empower the AC by granting it the
authority to dissolve trade unions and not a court of first instance.

17.

Article 29 New – Grounds for Dissolution by Labour Court

17.1

The amendments to Article 29 remove paragraph (c) from the Article, following a request to
do so from the CEACR.60 However, the proposed amendments still allow a “concerned party”
or 50% of total members of the union or employer association to file a complaint to the Labour
Court for dissolution of the organisation. The phrase “concerned party” is not defined. With
the removal of paragraph (c), the Labour Court is now only empowered to dissolve a union or
employer association if its establishment or activities contravene the law or the objectives of
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the organisation as stated in its statutes. Additionally, unions may be dissolved if they are no
longer independent from the employer and are unable to restore their independence.
17.2

As with Article 24 above, the phrase “concerned party” here is undefined and extremely
vague. For example, is an employer a “concerned party” for the purposes of applying to the
Labour Court for dissolution of a local trade union in the enterprise? Are the MoLVT or other
trade unions in the enterprise similarly parties concerned? As discussed in Paragraph 14.3
above, the TUL gives no guidance on what qualifies a party as a “concerned party” for the
purposes of filing a complaint, leading to a situation in which an extremely broad range of
groups could be interpreted as being a concerned party.

17.3

Unions had requested that Article 29 be amended to increase the 50% threshold for union
members to file a lawsuit for dissolution of the union to two thirds of total members.
Additionally, unions requested the deletion of paragraph (b), which enables dissolution of a
union in the event that the union is no longer independent and is unable to restore its
independence. This request was based on the vague language in which paragraph (b) is framed
and which could therefore be used as a pretext for dissolution of unions.

17.4

In fact, the language of both paragraphs (a) and (b) is vague. For example, paragraph (a)
enables dissolution of a union or employer association if its activities are contrary to the law
or the organisation’s objectives as stated in its statutes. There is no specification of the
number of violations under paragraph (a) required to trigger dissolution, suggesting that even
a single minor breach could result in the dissolution of a union or employer association. In
previous cases, the CFA has stated that the dissolution of trade union organisations is a
measure which should only occur in extremely serious cases.61 However, based on the
language of paragraph (a), even a single minor breach could result in dissolution of a union or
employer association. Moreover, whilst the final paragraph of Article 29 empowers the Labour
Court to determine a period of time for which a union or employer association is required to
rectify the shortcomings stipulated in paragraph (a), no clear time limits are set out in the
legislation. This could lead to instances of discriminatory treatment, with some unions or
employer associations granted longer times to rectify shortcomings compared to others.

17.5

Paragraph (b), as unions noted, is also framed in vague language. Whilst independence of
unions from employers is required by Article 2 of C9862, the wording of paragraph (b) gives no
explanation as to what constitutes lack of independence from an employer nor as to what
circumstances would need to exist in order to conclude that the union was unable to restore
its independence. For example, if a local union president was to regularly accept bribes from
the employer, this would likely indicate that the union was no longer independent. However,
no guidance is provided by Article 29 as to how the court would then determine whether or
not the union is able to restore its independence.

17.6

It should also be noted that paragraph (b) only refers to independence from employers but
makes no mention of political parties. Whilst provisions imposing a general prohibition on
political activities by trade unions for the promotion of their specific objectives are contrary
to the principles of freedom of association63, governments should not attempt to transform
the trade union movement into an instrument for the pursuance of political aims, nor should
they attempt to interfere with the normal functions of a trade union movement because of
its freely established with a political party.64 To this effect, whilst relationships between trade
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unions and political parties should not be prohibited, paragraph (b) should also consider trade
unions’ independence from the government.
Recommendation:
17.7

The language of paragraphs (a) and (b) should be amended to provide more clarity.
Specifically, paragraph (a) should be amended to ensure that minor breaches do not result in
the dissolution of trade unions and employer associations and that dissolution occurs only as
a matter of last resort following serious breaches of the law. Paragraph (b), meanwhile, should
be amended to further clarify what constitutes lack of independence, as well as the
circumstances that must exist to conclude that a union is unable to restore its independence.
Additionally, paragraph (b) should enable dissolution in the event that the union is no longer
independent from the government and is unable to restore its independence. The final
paragraph of Article 29 should also be amended to determine set time limits for rectification
of the shortcomings in paragraphs (a) and (b).

18.

Article 38 – Eligibility to Vote and to Stand as a Candidate

18.1

Article 38 was not changed as part of the recent amendments, nor did unions specifically
request its amendment.

18.2

Article 38 sets out minimum eligibility requirements to vote and to stand as a candidate in
enterprise shop steward elections. The right to vote in these elections is extended to all
workers who are at least eighteen years of age and who have worked in the enterprise or
establishment for at least three months and who have not otherwise forfeited their rights to
vote. Meanwhile, in order to stand as a candidate in the election, workers must be at least 18
years of age, have worked in the enterprise or establishment for at least three months and
have attained an educational level with the minimal ability to read and write Khmer.

18.3

The CEACR has previously directly requested the Cambodian Government to amend Article 38
to remove the minimum age and literacy requirements currently prescribed by the
provision.65 The principles discussed in Paragraph 12.3 above with respect to minimum
qualification requirements under Article 20 and 21 of the TUL also apply to the minimum age
and literacy requirements contained in Article 38.

18.4

The minimum employment seniority requirement specified by Article 38 is also contrary to
international labour standards. Article 3 of C87 recognises the right of employees to elect their
representatives in full freedom. The CFA has previously stated that minimum employment
seniority requirements for trade union leaders are contrary to the rights provided for by
Article 3 of C87.66 As shop stewards are also employee representatives in the factory,
preventing workers who have worked for less than three months in an enterprise from voting
or standing as a candidate in shop steward elections constitutes a violation of their right to
elect representatives in full freedom.
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Recommendation:
18.5

Amend Article 38 to remove the minimum age, literacy and employment seniority
requirements currently prescribed.

19.

Article 43 – Protection of Shop Stewards

19.1

Article 43 was not changed by the recent amendments; however, unions separately had
requested for the provision to be amended.

19.2

Currently, Article 43 provides that dismissal of a shop steward can only be carried out with
authorisation from a labour inspector. This protection also applies to former shop stewards
for three months following the end of their term and to unelected candidates for three
months after proclamation of the results of the ballot. The labour inspector has a month to
render a decision following receipt of a complaint from an employer seeking authorisation to
terminate a shop steward. Upon receipt of that decision, the employer, worker or union have
a period of two months to appeal to the Minister in charge of Labour, who in turn has two
months to render a decision following receipt of the case.

19.3

Unions requested a number of changes to Article 43. In the event that the labour inspector
orders reinstatement, unions requested that the employer be required to immediately
reinstate the worker with full backpay and that labour inspectors implement these orders in
person. Appeals of decisions of the labour inspector would be forwarded to the AC by the
MoLVT within 48 hours of receipt of the case. In the event that the AC found in favour of the
worker, the Minister of Labour and Vocational Training would be required to order the
worker’s reinstatement with full backpay.

19.4

The unions’ proposal would serve to significantly expedite procedures under Article 43. Under
the current procedures, there can be a period of up to five months between the initial
submission of a complaint by an employer and the final rendering of a decision by the
Minister. In comparison, the AC is required to render a decision within fifteen days of receipt
of a case.67 Expediting resolution procedures under Article 43 would provide significant
benefits to the affected workers who are often left without any income as they await the
outcomes of their cases. The Cambodian Government has previously indicated to the CEACR
that it intended to enable the AC to rule on individual disputes such as these.68 The
Government has also indicated its intention to amend the Labour Law to enable the AC to rule
on individual disputes.69 Empowering the AC in this way would be consistent with the principle
that the Government is responsible for ensuring that national procedures should be prompt,
impartial and considered as such by the parties concerned.70

19.5

The CFA has in previous cases criticised delays in resolution of wrongful termination cases in
Cambodia71 and has repeatedly urged the Government to “take steps without delay to adopt
an appropriate legislative framework to ensure that workers enjoy effective protection
against acts of anti-union discrimination, including through the provision of sufficiently
dissuasive sanctions and rapid, final and binding determinations.”72
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19.6

Empowering the AC to hear appeals to labour inspector decisions would also serve to
significantly simplify the labour dispute resolution process. The current procedures can result
in instances where the termination of a shop steward is effectively complained of twice: once
to the Minister of Labour and Vocational Training and once to the AC. For example, on 25
November 2018, two shop stewards were terminated at Monopia (Cambodia) Co., Ltd. after
the factory received authorisation to dismiss the two workers from the Kampong Speu
Department of Labour and Vocational Training on 19 November. The workers had originally
complained to the Kampong Speu Department of Labour and Vocational Training on 14
November after the employer suspended the two workers’ employment pending the labour
inspector’s decision. However, the workers had also appealed the labour inspector’s decision
to the Minister of Labour and Vocational Training on 22 November. Consequently, the AC, on
17 December, ruled that it was unable to consider the workers’ demand for reinstatement as
the point of dispute was still under the procedures of the Minister of Labour and Vocational
Training as the maximum period of two months for the Minister to render a decision had not
yet elapsed.73 The Minister’s decision was not issued until 3 January 2020.

Recommendation:
19.7

The Government should amend Article 43 in accordance with the request of unions by
empowering the AC to rule on appeals to labour inspector decisions in order to expedite and
simplify resolution procedures for cases of termination of shop stewards.

20.

Article 47 – Complaints Against the Results of the Shop Steward Election

20.1

Article 47 was not changed by the recent amendments; however, unions had requested the
article to be amended.

20.2

Article 47 requires complaints regarding shop steward elections, the right to stand for election
and the fairness of the election of shop stewards to be referred to the Labour Court to settle.
Unions, meanwhile, had requested that Article 47 be amended to provide that all complaints
relating to the election, the right to stand for election and the unfairness of the election of
shop stewards be submitted to the Minister in charge of Labour to resolve within 15 calendar
days.

20.3

The unions’ proposal would serve to significantly expedite resolution procedures under Article
47. Currently, no time limits for rendering a decision are specified under Article 47 following
complaint to the Labour Courts. This has the effect that workers often have to look outside
the domestic processes in order to resolve complaints relating to shop steward elections. For
example, on 22 April 2019, management at Tien Sung Garment (Cambodia) Co., Ltd. organised
shop steward elections without providing proper notice requirements to workers74 and
without properly communicating the nomination process to workers. Following this, the local
trade union affiliate of the Cambodian Alliance of Trade Unions (CATU), instead of following
procedures under Article 47 and complaining to court, filed complaints with purchasing brand
New Balance who intervened to have the results overturned and a new election held within
one week of the complaint having been made.
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20.4

Workers and unions should be able to receive justice quickly with respect to complaints
regarding shop steward elections, the right to stand for election and the fairness of the
elections of shop stewards. This justice should primarily be able to be obtained through
domestic resolution mechanisms. To this effect, workers and unions should be able to file
complaints regarding shop steward elections, the right to stand for election and the fairness
of the election to the respective Departments of Labour and Vocational Training. These
disputes should also be classified as collective labour disputes so that in the event of nonconciliation by departmental officials, the complaint can be forwarded to the AC. Enabling the
AC to rule on complaints under Article 47 would also be consistent with the principle discussed
in Paragraph 19.4 above that national procedures should be prompt and impartial and
considered as such by the parties.

Recommendation:
20.5

Article 47 should be amended to enable workers and unions to file complaints regarding shop
steward elections, the right to stand for election and the fairness of the election to the
Municipal and Provincial Departments of Labour and Vocational Training. In the event of nonconciliation, all these disputes should be forwarded to the AC for resolution.

21.

Article 54 New – Most Representative Status at the Level of the Enterprise
or Establishment

21.1

Article 54 provides for most representative status of trade unions in an enterprise or
establishment. As part of the latest amendments, paragraph (c) of Article 54 was altered,
changing the requirement for obtaining most representative status (MRS) from having an
accurate list of the most members with an official membership identification card to having a
list with the most due-paying members. The amended Article 54 still provides exclusive rights
in collective dispute resolution to the MRS union.

21.2

Unions had requested that references to collective dispute resolution be removed from this
Article. Provision of exclusive rights in collective dispute resolution to MRS unions is a clear
violation of international standards.75 The CEACR has also previously directly requested the
Cambodian Government to amend the TUL “to ensure that organizations that do not have
most representative status are not deprived of the essential means to defend the
occupational interests of their members, such as making representations on their behalf and
representing them in grievances.”76

21.3

Under the amended paragraph (c), unions applying for MRS must have a list with the most
due-paying members. These lists must be submitted to the relevant Department of Labour
and Vocational Training under the provisions of Prakas 303/18.77 In previous cases, the CFA
has found that requirements for submission of lists of members for the purposes of
determining most representative status may be contrary to international standards.78
Submission of these lists can make acts of union discrimination easier and open up ordinary
members to threats and intimidation to force them to resign from trade unions in order to
undermine most representative status applications.
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21.4

In previous cases, the CFA has ruled that determination of MRS should be determined through
a majority vote of employees.79 Whilst Article 54 of the TUL (along with corresponding
provisions in Prakas 303/18) provide for elections to determine most representative status,
there is also provision made for determination of most representative status without recourse
to an election. For example, if the union has more than 30% of more of the total workers in a
given enterprise or establishment where there is only one union, then no election will be held.
However, a secret ballot should still be held in order to determine whether that union is truly
representative of the majority of employees in that enterprise or establishment.

Recommendation:
21.5

Article 54 should be amended to remove references to collective dispute resolution.
Additionally, requirements to submit lists of members should be removed from Article 54, as
well as Prakas 303/18. Lastly, paragraph (c) of Article 54 along with corresponding provisions
in Prakas 303/18 should be amended to require secret ballots of all employees in an enterprise
or establishment to be held for the purposes of determining most representative status.

22.

Article 55 New – Most Representative Status in One Profession or One
Economic Activity or One Sector

22.1

The amendments change the criteria for obtaining MRS in an occupation, economic activity
or sector. The applicant is still required to comply with paragraphs (a) and (b) of Article 54,
and in addition to have a list of fee-paying members that are 30% or more of the total number
of workers in the occupation, economic activity or sector. The proposed Article 55 still grants
the exclusive right to resolve collective labour disputes to the “employer or employer
association of that particular profession or economic activity or sector.”

22.2

Unions had requested, similar to Article 54, to remove references to collective labour dispute
resolution in Article 55. The principles discussed in Article 54 regarding collective labour
dispute, as well as submission of lists of fee-paying members, also apply to Article 55.

Recommendation:
22.3

Article 55 should be amended to remove references to collective dispute resolution and
requirements to submit lists of fee-paying members.

23.

Article 56 – Request for Certification of Most Representative Status and
Article 57 – Determination of Most Representative Status by the Minister
in Charge of Labour

23.1

Articles 56 and 57 were not altered by the amendments, nor were they specifically requested
to be amended by trade unions.
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23.2

Article 56 requires unions to request certification of most representative status from the
MoLVT pursuant to the implementing procedures and formalities set out in a Prakas of the
Minister in charge of Labour (currently Prakas 303/18). Article 57 requires the MoLVT to
render an official decision on the recognition of MRS within thirty days of receipt of the case.

23.3

In previous cases, the CFA has stated that the determination of MRS should be done by an
independent body80 and determined through a majority vote of employees with organisations
which fail to secure a sufficiently large number of votes guaranteed the right to ask for a new
election after a stipulated period.81 Whilst procedures for secret ballots to determine most
representative status82 as well as rights of minority unions to challenge a union’s MRS after a
stipulated period83 currently exist, Articles 56 and 57 still provide that MRS is determined by
the MoLVT and not an independent body. The AC, as an internationally-recognised
independent and impartial body is one such body which could be empowered to perform this
task.

Recommendation:
23.4

Articles 56 and 57 should be amended to provide for determination of most representative
status to be undertaken by an independent body such as the AC.

24.

Article 59 New – Rights and Roles of Minority Unions in the Enterprise or
Establishment with a Most Representative Status Union

24.1

Article 59 was altered by the amendments through the insertion of a paragraph (i) which
enables minority unions in enterprises were there is an MRS union to represent their own
members in collective labour disputes that do not stem from a collective bargaining
agreement. Unions which violate Article 59 are subject to admonishments and a maximum
fine of five million Khmer Riel (approximately USD$1230) under Article 86 of the TUL.

24.2

Unions requested that Article 59 be amended not through the insertion of paragraph (i), but
rather through an amendment to the existing paragraph (c) to enable minority unions to
represent their own members in individual labour disputes or collective labour disputes and
other rights determined by law.

24.3

As discussed in Paragraph 21.2 above under Article 54, preventing minority unions from
representing their members in disputes is contrary to international standards84 and the CEACR
has previously directly requested the Cambodian Government to take measures to ensure
that minority unions are not deprived of the ability to make representations on their behalf
and to represent them in grievances (for example, before the AC).85

Recommendation:
24.4

Article 59 should be amended to enable minority unions in enterprises or establishments with
an MRS union to represent their members in all collective and individual labour disputes.
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25.

Article 62 – Non-Discrimination on Account of Union Activities and Article
63 – Employers’ Actions Considered to be Unfair Practices

25.1

Articles 62 and 63 were not changed by the recent amendments, nor did trade unions
specifically request their amendment.

25.2

Article 62 states that employers are not to discriminate against workers on the basis of their
involvement in holding office or leadership in a union or for participation in union activities
when making decisions on a number of matters such as contract termination, including
dismissal and non-renewal of an employment contract.

25.3

Article 63 lists a number of actions considered to be unfair labour practices on the part of the
employer. Amongst these is paragraph (b) which provides that it is an unfair labour practice
by an employer to impose a condition of employment or employment renewal that requires
a worker not to join a union or to withdraw from membership of the union to which he or she
belongs.

25.4

The CFA has in previous cases involving Cambodia raised concerns regarding usage of fixedduration employment contracts (FDCs) for anti-union purposes and the way in which longterm usage of FDCs can be a barrier to free exercise of trade union rights.86 The CFA has also,
in cases regarding Cambodia, reiterated the fundamental principle of freedom of association
that workers should enjoy adequate protection against all acts of anti-union discrimination in
respect of their employment.87 However, the CFA has also recognised the difficulties that
workers have in proving cases of anti-union discrimination in Cambodia and have suggested
that this could be mitigated by requiring employers to prove that the decision to dismiss a
worker has no connection with the worker’s union activities.88 This is particularly so for
workers employed on FDCs who are provided very few protections by the law against nonrenewal of their employment contracts and on whom the legal burden of proof is effectively
placed to prove that non-renewal came as a result of union discrimination.

25.5

Despite the CEACR’s recognition that Article 63 of the TUL explicitly refers to non-renewal of
employment on union grounds as being an unfair labour practice by an employer89, it remains
extremely difficult for workers employed on FDCs to fully and freely exercise their freedom of
association. This is particularly so for those employed on FDCs who dare to stand as leaders
of independent trade unions. For example, on 15 January 2019, the local affiliate of CATU at
G. W. Greenways Textile Co., Ltd. submitted a notification letter to management at the factory
informing them of the date and location of an election to a form a trade union in the factory.90
On 22 January 2019, the results of that election were sent to the factory.91 On 18 February
2019, seven of the eleven candidates named in the notification letter sent to factory
management were informed that their contracts would not be renewed. These seven included
the President, Vice-President, Secretary and Treasurer of the local union. Whilst ordinarily
these workers would be protected from dismissal without approval by a labour inspector
under Article 67 of the TUL, because they were legally employed on FDCs (that is, they had
worked in the factory for less than two years), the Department of Labour Disputes determined
that their cases were ones of contract non-renewal and not dismissal.92 Therefore, the
Department concluded, Article 67 of the TUL did not apply to their cases.

30

Recommendation:
25.6

Articles 62 and 63 should be further amended to provide greater protection to union
members, leaders and activists employed on FDCs to respond concerns raised by the CFA in
cases regarding Cambodia on the long-term usage of such contracts to undermine and restrict
trade unions. This could be achieved by shifting the burden of proof in case of contract nonrenewal from the employee to the employer and requiring the employer to provide evidence
showing that the workers’ contract was not renewed for reasons other than their union
membership or participation.

26.

Article 67 – Protection from Dismissal

26.1

Article 67 was not changed by the recent amendments.

26.2

Unions had requested the addition of a new paragraph to Article 67 which would require
employers to immediately reinstate workers after receiving an order from a labour inspector.
In the event of an employer’s failure to comply, unions requested that the MoLVT be required
to submit a complaint to court for enforcement.

26.3

Lack of enforcement actions by the MoLVT following issuance of orders by labour inspectors
remains an issue. In some cases, companies, seemingly safe in the knowledge that no action
will be taken to enforce these orders, often simply refuse to follow them. For example, on 11
January 2019, the Chief of the Department of Labour Disputes ordered Hota Footwear Co.,
Ltd. to reinstate five workers illegally terminated by the factory after formation of a local
union.93 However, these workers were never reinstated by the company, suggesting that no
action was taken by the MoLVT or any subsidiary units to enforce the Department of Labour
Disputes’ letter.

26.5

As the case involving workers at G. W. Greenways as discussed in Paragraph 25.5 under
Articles 62 and 63 above indicates, the current wording of Article 67 is also insufficient for the
purposes of protecting workers employed on FDCs from contract non-renewal in retaliation
for trade union activities.

Recommendation:
26.6

Article 67 should be amended to require stronger enforcement measures to be taken by the
MoLVT following issuance of an order for reinstatement of a worker. Additionally, the
language of Article 67 should be amended to provide greater protections to workers
employed on FDCs from contract non-renewal in retaliation for trade union activities.

27.

Article 89 – Coercion into Participation in a Strike

27.1

Article 89 imposes admonishments and a maximum fine of five million Khmer Riel
(approximately USD$1230) on any person who “coerces” workers to participate in a strike.
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27.2

The word “coerce” in Article 89 is vague and undefined. No distinction is made between legal
strikes, illegal strikes, peaceful strikes or violent strikes, with only the general word “strikes”
used. It is conceivable, then, that a union leader who organises a legal, peaceful strike could
be admonished and/or fined under the language of this Article for coercing other workers to
join the strike. Imposing sanctions on those who lead or organise peaceful and legal strikes
violates workers’ and unions’ legitimate rights to strike.94

Recommendation:
27.3

Article 89 should either be repealed or amended to refer only to illegal and/or violent strikes.

28.

Chapter 15 – Administrative Measures and Penalties

28.1

None of the provisions under Chapter 15 were changed through the recent amendments, nor
were they requested to be amended by trade unions.

28.2

The fines under Chapter 15 of the TUL are extremely low, with the highest fine being a
maximum of five million Khmer Riel (approximately USD$1230). Whilst admonishments and
fines exist for a number of offences under the law, no punishment is prescribed for anti-union
actions such as discrimination on account of union activities under Article 62 nor for unfair
labour practices on the part of employers under Article 63.

28.3

The CEACR has previously noted the low level of fines prescribed under Chapter 15 of the TUL
and observed that “the effectiveness of legal provisions prohibiting acts of anti-union
discrimination depends not only on the effectiveness of the remedies envisaged, but also the
sanctions provided which should be effective and sufficiently dissuasive”.95 In this regard, the
CEACR concluded that the fines prescribed by Chapter 15 of the TUL “may be a deterrent for
small and medium-sized enterprises, but would not appear to be so for high-productivity and
large enterprise cases.”96 The CFA, similarly, in previous regarding Cambodia has stated that
“legislation must make express provision for appeals and establish sufficiently dissuasive
sanctions against acts of anti-union discrimination to ensure the practical application of
Articles 1 and 2 of C98.”97

28.4

As discussed in some of the cases above, if a union complains regarding termination of a union
leader and the relevant Department of Labour and Vocational Training finds that the
termination was illegal, a letter will be issued to the employer instructing them to reinstate
the workers and pay backpay. However, as also noted above, often, no enforcement action is
taken by the MoLVT and the employer effectively faces no consequences for non-compliance
as no penalty is prescribed for violation of Articles 62 and 63 of the TUL. For example, on 19
March 2019, the Department of Labour Disputes ordered C. F. Two Garment Co., Ltd. to
reinstate two union election candidates illegally dismissed by the factory.98 Whilst employers
have a period of two months to object to such orders (along with a subsequent two-month
period for the Minister to render a decision), by January 2020, the process should have been
concluded already. However, both of these workers remain terminated and no action has
been taken to enforce the letter.
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Recommendation:
28.5

Fines under Chapter 15 of the TUL, specifically Article 79 (Acts of Illegal Obstruction of the
Right to Establish a Union or an Employer Association), Article 82 (Breach of the Obligation to
Organise Elections), Article 84 (Activities without Integrity and Good Faith), Article 87 (Illegal
Obstruction of a Strike), Article 88 (Acts against Testimony Relating to Enforcement of the
Labour Law), Article 93 (Illegal Lockout) and Article 94 (Responsibilities of Employer
Associations) should be increased to provide sufficiently dissuasive sanctions against acts of
anti-union discrimination. Additionally, provisions for punishment for violations of Articles 62
and 63 should also be introduced.
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