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EXECUTIVE SUMMARY

International instruments protect the rights to freedom of expression, association, and
peaceful assembly. However, attacks against those who exercise these rights are pervasive
and destructive. One type of attack is judicial harassment which is on the rise globally. In
2019 alone, Business & Human Rights Resource Centre recorded 294 instances of judicial
harassment around the world, compared to only 86 cases when in 2015. Southeast Asia is
second only to Central America in the number of cases recorded, with approximately half of
these cases exhibiting elements of a SLAPP (Strategic Lawsuit Against Public Participation).

A business-linked SLAPP It is a civil, criminal, or administrative lawsuit;
has these characteristics: It is filed against a human rights defender (HRD)
exercising his/her freedoms of expression,
association, and/or peaceful assembly to speak
about and/or act on mat
operations;
It has the intention of silencing or intimidating the
HRD from further engaging in criticism, opposition,
public participation, and similar activities.
In Southeast Asia, only the Philippines has rules defining what a SLAPP is but limits its
application to environment-related cases. Despite this, there are promising developments in
the rulings of various courts in the region that should provide the necessary impetus for
deeper legal reform against SLAPPs. Some courts have explicitly recognised the value of
activists and protected their right to criticise prejudicial business operations. Other courts
have extended protections to journalists and expert witnesses. Some courts upheld the right
of the people to seek redress and remedy for harms caused by businesses. This Briefing
Note highlights these cases as starting point for recommendations of deeper reform in policy

and practice of governments, business, and civil society.
This Briefing Note recommends, among other things, the following:

For governments to enact laws that protect human rights defenders, prohibit SLAPPs,
and penalise businesses that file these types of cases.

For businesses to adopt a strong policy of non-retaliation against HRDs and non-
tolerance for attacks against HRDs and instead create grievance mechanisms based
on engagement and dialogue with all stakeholders.

For civil society to continue documenting SLAPPs in order to understand the trends
and develop both offensive and defensive strategies against it by expanding networks
of support for HRDs to continue their work.
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INTRODUCTION

From 2015-2019, the Business, Civic Freedoms & Human Rights Defenders Portal of Business & Human Rights
Resource Centre (fAResour c®bushess-linked attackshagamst muman sightd édetend@rd 5
(HRDs) around the world.*

Based on our analysis of the cases that we have
ATIRERS RECOINDED recorded in our portal and the observations of various

¢ Abduction { Denial of freedom of organisations that are looking at Strategic Lawsuits
association against Public Participation (SLAPP) in various
1 Arbitrary detention 1 Beatings and jurisdictions, we see a business-linked SLAPP as
violence primarily having these characteristics:
1 Death threats 91 Denial of freedom of . L n _ )
expression It is a civil, criminal, or administrative lawsuit;
9 Denial of freedom of ¢ Disappearances o _ _
movement Itis filed against a human rights defender (HRD)
1 Injuries 7 Intimidation and exercising his/her freedoms of expression,
TR association, and/or peaceful assembly to speak
§ Killings 1 Rape & sexual abuse about _and/or act on matters related to a
businessé operations;
T Torture & jll- T Unfair trial It has the intention of silencing or intimidating
tregtment : the HRD from further engaging in criticism,
T Eviction 1 Surveillance opposition, public participation, and similar

activities.
9 Lawsuits and

regulatory action

This Briefing Note focuses on SLAPPs in Southeast Asia and aims to amplify legal arguments and court decisions
that have successfully upheld the freedoms of expression, association, and/or peaceful assembly of HRD.

By doing this, we hope to encourage governments, businesses, and civil society in the region to continue working
on more comprehensive laws and policies that can protect the work of HRDs and extract accountability from
businesses that abuse the laws in order to restrict the legitimate exercise of fundamental freedoms.

This Briefing Note has five sections:

SLAPPs in Southeast Asia and their impact on the work of HRDs
SLAPPS and the legal environment in Southeast Asia

lllustrative cases from Indonesia, Malaysia, and Thailand

Good practices against SLAPPs

Recommendations

akhwNE

SOUTHEAS“'\II' 284 13 1

AS IA - — acts of judicial harassment, with about
. atacks HALF that can be classified as SLAPPs
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SLAPPS IN SOUTHEAST ASIA
AND THEIR IMPACT ON THE WORK OF HRDS

We note that except for the Philippines, Southeast Asian countries have no laws defining SLAPPs but all countries,
except for Brunei, protect the rights to freedom of expression, association, and peaceful assembly in their
constitutions. The cases mentioned in this briefing note have the characteristics of lawsuits that violate these rights
- or SLAPPs as they are commonly called in other jurisdictions. This section discusses some notable observations
on how businesses use laws and the judicial system to increase the pressure against human rights defenders.

Combining civil and criminal
lawsuits against HRDs

In the past, SLAPPs were civil cases for
companies to seek compensation for reputational
damage. Now, we see companies filing civil and
criminal cases for incidents arising from essentially
the same facts. For example, the Thai company,
Thammakaset, has filed 17 criminal and civil cases
against 23 defendants and the causes of action
include include theft/larceny, criminal defamation,
violation of the computer crimes statute, and giving
false information.? These cases came after 14
Myanmar migrants sued Thammakaset and
alleged that they suffered serious abuses such as
forced labour, restrictions on movement, passport
confiscation, overtime work without extra pay, and
unlawful salary deductions. The Labour Court has
already ordered the company to compensate the
workers for violating provisions on minimum wage,
overtime payment, payment for working on
holidays, and overtime payment, but the court also
ruled that the company is not guilty of detention,
confinement, trafficking, or forced labour. Various
individuals and organisations supported the
workers and as a result, cases were also filed
against some of them. This tactic exhausts the
resources of HRDs and those who support them.
Financial resources are depleted to cover for

|l awyerds fees, bail (if
expenses incurred in attending court proceedings.

Asserting exorbitant claims for
damages

In Southeast Asia, the average minimum monthly
wage in most sectors is only USD$300.° However,
some damage claims go beyond what an HRD can
possibly pay in his/her lifetime. This briefing note
includes cases with damage claims from USD$1.6
million to USD$3.3 million.

Using anti-communism or anti-
terrorism laws against HRDs
(Artealggi ng/ red bait

Red-tagging or red baiting accuses HRDs of being
communists or terrorists in order to discredit their
criticism and protests against prejudicial business
operations. In Indonesia, the Supreme Court
sentenced an environmental activist for violating

an article on crimes against state security. He was
arrested because the police accused him of
displaying banners with emblems of communism
during a protest.* Human Rights Watch 6 s A n
Har sono n odtuedd atwaantdé,s M r o
ominous signal that environmental activists are

now vulnerable to prosecution as communists if
they dare challenge corporations implicated in
pollution. °0



Suing human rights attorneys, expert
witnesses, and NGO workers

It is common for companies to sue protesting
community residents and workers, but there are
now many cases of suits against human rights
attorneys, expert withesses, and NGO workers
who support the work of HRDs. Expert witnesses
have been sued in Indonesia and these cases are
discussed in this Briefing Note. A Philippine lawyer
and an NGO leader face libel and slander cases,
after they joined a wor
allegations were made that the company is a labor-
only contracting company in violation of Philippine
law.® These cases are still pending in court. In
Cambodia, the 2018 World Report on the Situation
of Human Rights Defenders reported that activists
working for environmental NGO, Mother Nature,
were convicted for fAvi o
ficmnt ement to commit a f
caught filming two large vessels suspected of
illegally carrying sand.’
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Targeting women human rights
defenders

Business & Human Right s
from 2015-2018 reveal that Asia is the most
dangerous region for women human rights
defenders (WHRDS).

63 of the 240 recorded
attacks against human rights
defenders in Southeast Asia,

were against WHRDs®

Despite this, women continue to be at the forefront
of protest actions,® often operating outside
professional or employment-related roles.
Indigenous WHRDs, in particular, operate in
geographically dispersed and often rural areas,
which make it difficult for them to connect with
fellow women defenders or organisations that can
support them.
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SLAPPS AND THE LEGAL ENVIRONMENT
IN SOUTHEAST ASIA

International legal framework for the protection of the rights to
freedom of expression, association and peaceful assembly

SLAPPs are attacks againsthuman rights defendersd righ
peaceful assembly, and association - all of which are fundamental to all human rights,
enshrined in various international instruments including the Universal Declaration of
Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR),
and the ASEAN Human Rights Declaration (AHRD).

Everyone has the right to freedom of expression and opinion, which

they should be able to exercise without interference.

(Art. 19 of UDHR and ICCPR, Article 23 of ADHR)

Everyone has the right to freedom of peaceful assembly

and association.

(Article 20 of UDHR, Article 21 of ICCPR, Articles 23 and

27(2) of ADHR)

Restrictions to the right of peaceful assembly must be limited to

those which are necessary in a democratic society in the interest

of the national security or public safety, public order (ordre public),

the protection of public health or morals or the protections of the

rights and freedoms of others.

(Article 21 of ICCPR)
States must protect these rights so that its people and civil society are able to operate
freely, without fear that they may be subjected to threats, acts of intimidation or violence.°
In doing so, people have the freedom to respond to issues affecting society, such as
those related to environment, sustainable development, crime prevention, human
trafficking, empowering women, social justice, consumer protection and the realization of
al | h u ma & These drdetlom®are restricted when the legal environment does not
clearly prohibit SLAPPs.
The UN Guiding Principles on Business and Human Rights require businesses to avoid
infringing on the human rights of others and to provide remedies when their actions have
adverse impacts.’? General comment No. 24 on State obligations under the International
Covenant on Economic, Social and Cultural Rights in the context of Business Activities
pr ovi detke intrddction By corporations of actions to discourage individuals or
groups from exercising remedies, for i nst

reputation, should not be abused to create a chilling effect on the legitimate exercise of
such r e MSIAPRs aré actions that effectively produce the chilling effect against
legitimate criticisms and protest. Hence, States must enact domestic laws to protect these
rights. Likewise, businesses must also implement policies that ensure respect and non-
interference with the work of civil society and human rights defenders.**
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State constitutions and laws for the protection of the rights to freedom of
expression, association and peaceful assembly

After looking at the international legal framework for the protection of the rights to freedoms of expression,
association, and peaceful assembly, we now turn our attention to State constitutions and laws. In Southeast
Asia, all countries except for Brunei, guarantee these rights in their constitutions.

COUNTRY EXPRESSION PEACEFUL ASSEMBLY ASSOCIATION

Brunei
Cambodia
Indonesia

Laos
Malaysia
Myanmar

Philippines
Singapore
Thailand

Timor Leste

Vietnam

None'®
Article 41
Article 28
Article 44
Article 10

Section 354
Section 4 of Article 3
Article 14
Section 34
Section 41

Article 25

None

Article 41

Article 28

Article 44

Article 10

Section 354

Section 4 of Article 3

Article 14

Section 44

Sec. 42

Article 25

None

Article 42

Article 28

Article 44

Article 10

Section 354

Section 4 of Article 3

Article 14

Section 42

Sec. 43

Article 25
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However, only three have laws that guard against lawsuits that may restrict the work of HRDs and only the
Philippines has rules defining what SLAPPs are and clearly prohibiting them.

Philippines. Applicable only to environment-related cases, the Supreme Court Rules of Procedure
for Environmental Cases'® allows a SLAPPs defense i here, an accused HRD can allege that the
lawsuit is broughtiwi t h the intent to harass, vex, exert u

that one has taken or may take in the enforcement of environmental laws, protection of the
environment or assert i Beforoproceeding to trial, couwres are @duiredto g ht s .
hold a summary hearing and dismiss the case if it finds that it is a SLAPP suit.

Thailand. There are no laws defining SLAPPs in Thailand but Section 161/1 of the Criminal
Procedure Code, which took effect on 20 March 2019, allows courts to dismiss criminal cases as
soon as these are filed if it makeilbinteatiord(¥)tobarassi nat i
(2) to take advantage over a person (3) to gain any unlawful benefits or (4) to achieve any corrupt

underl ying 17d)ntnu'der to tsareereosit drivolous or bad faith lawsuits, section 165/2 of the
Criminal Procedure Code, which t oaohkaceusetl ®mpresenb n 20
legal and evidentiary arguments during a preliminary examination of the Court where they previously
coul d n d&itadomllowsthe Gourt fiaplay a more active role by having the power to summon
witnesses and evidence proposed by 1%Bhcausetiteseare e d  a <
fairly new provisions, their effectivity has not been fully tested. In fact, some groups like the
International Commission of Jurists, The Thailand BHR Network, and Human Rights Lawyers

Association have raised concerns?® about these provisions, including the following: 1) the lack of a
clear definition of bad faith, 2) the full discretion of the court to decide on the question of intent, and
3) the fact that Section 161/1 and Section 165/2 only apply to SLAPPs filed by private criminal
complainants. It excludes other types of cases, such as civil cases or criminal cases filed by public

DFOSGCUtOFS.Zl

Indonesia. There are also no laws defining SLAPPs in Indonesia but the Law on Environmental
Protection and Management22 provides in Article 66T i Ever yone who fights for
and healthy living environment ¢ ann dhePlewntientaredr g e d
Eradication of Forest Destruction Law?? also protects other persons from being sued and states in

Article 78 (1)-AiReporters and informants cannot be sued
code, for the reports and testimonies they wil/l P

We recognize that defenders are important partners in identifying risks or problems in our business
activities, encouraging due diligence in the provisions of remedy when harm occurs. When they are
under attack, so are sustainable business practices. We strongly encourage governments to protect
civic freedoms everywhere. This includes ensuring that civil society and human rights defenders are
free from abuse, harassment, intimidation, physical attacks or from limitations on their rights to freedom
of speech, assembly, association and movement individually and collectively.

-  Business Network on Civic Freedoms and
Human Rights Defenders
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WHY SLAPPS ARE EFFECTIVE
AGAINST THE WORK OF HRDS

Two factors are especially relevant to the effectivity of SLAPPs against the work of HRDs around the world: vague
or absent legal frameworks that protect their rights and scare financial support for litigation.

SLAPPs are effective because legal
frameworks are vague or inexistent.

The lack of clear legal frameworks defining HRDs
and prohibiting SLAPPs increases the pressure
against human rights defenders because cases
against them are analysed under the traditional
interpretation of the elements of crimes/offenses,
devoid of the context under which their actions
were made. The right to protect the environment
has been effectively raised in cases from Thailand
and Indonesia, discussed in the next section, but
current laws in the region do not extend to other
types of human rights defenders and their cases.

When the law is unclear or absent, corporations
will use it to their advantage whenever they can.
Even before a SLAPP case goes to trial, it can
already undermine the work of HRDs by
exhausting their financial and human resources.
Meanwhile, companies can claim that they are
using legitimate venues like the courts to protect
their reputation and their businesses against the
claims of HRDs.

Government legal aid
IS never enough,
especially in regions
like Southeast Asia
where the total budget
for legal aid is
sometimes even
smaller than the
damage claims raised
by corporations against
human rights
defenders.

SLAPPs are especially consequential when support for litigation is scarce or
absent and/or when financial legal aid resources are insufficient.

SLAPP suits costs time and money, especially when human rights defenders face not just one suit but
several, before various courts. Civil society organisations supporting HRDs have, through the years,
experienced massive cuts in funding for litigation. Legal support has largely been limited to education,
training, capacity-building, and emergency for defenders under attack (e.g. for relocation and physical
security). Even when litigation funds exist, its lifetime depends on project periods of one to three years.
Litigation in many Southeast Asian countries are seldom concluded in three years; some cases have taken
up to ten (10) years to be resolved. Companies, on the other hand, have significant litigation resources
available in most cases and they exploit the power imbalance between them and HRDs they are suing to

maximise the impact of SLAPPs.
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Protect Defenders observes that despite worsening conditions, HRD funding only
grew by 1% between 2014 and 2016 7 from USD$97.6 to USD$98.8 million.?* There
is no data to show how much of this substantially small funding is devoted to
litigation. In fact, Protect Defenders noted that the ffunding modalities are not
alwaysadapt ed t o specific HRDGO6I neessalaing
funding for training and capacity building initiatives, and not litigation.

Government legal aid is never enough, especially in regions like Southeast Asia
where the total budget for legal aid is sometimes even smaller than the damage
claims raised by corporations against human rights defenders. There are also often
eligibility requirements that a defender cannot comply with. For example, many
legal aid laws in the region require the aid beneficiary to be an indigent. This
constraint automatically disqualifies workers facing SLAPP suits who may have
livelihoods but not enough resources to combat SLAPPs filed against them. Other
vulnerable groups often also refuse to access government legal aid especially when
they face attacks and intimidation in their communities from both state and
corporate actors.

Without adequate resources, the burden on human rights defenders are multiplied
exponentially. They already suffer the economic, political, and environmental
damage caused by the operations of businesses in their communities and then
personally, they suffer more in order to continue protesting companies with often
unlimited resources.

Go



